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Muxaakuny U.C.

Veaxkaembrii r-0 Muxaaxkun U.C.!

Apbutpaxnas nanata Kasaxcrana (manmee - AIIK), paccmorpes Bame obpaimenue,
nocTynuaiee Ha 31ekTpornyio nouty AITK 16 nosdps 2020 roza, coodaer cneayroiee.

Cornacho m.o. 2) u 7-1) c¢r.12 3akona Pecny6mku Kaszaxcran ot 08 anpens 2016 roxa
«06 apbutpaxe» (nanee — 3akon 06 apbutpaxe) B nmoaHoMouus llamatel BXOAUT MOHMTOPHHT
cocTosiHHs apOuTpakHOM aesitenbHOcTH B PecnyOnuke Kasaxcran, a Takke MpeicTaBIeHHE
3KCIIEPTHBIX 3aKJIIOUEHHH [0 OT/EIbHBIM BONpOCcaM 3aKoHoJaTenbcTBa PecnyGiukn Kasaxcran
00 apOuTpake ¥ IPAKTHKE €ro IMPUMEHEHHs, KOTOPbIE HOCAT PEKOMEH/IaTeIbHbINH XapaKTep.

B Bamrem oOpallieHHH COBEpPIIEHHO BEPHO YKa3aHO, 4TO IMyHKTOM 1 crathbd 13 3akona 00
apOuTpaXie YCTaHOBIEHO, YTO apOMTpoM H30Hpaercs (HazHauyaeTcs) GU3MUECKOE JIMIO, MIPIMO
WM KOCBEHHO HE 3aMHTEPECOBAHHOE B MCXOJIE Jlella, SBJIAIONIEECs HE3aBHCHMBIM OT CTOPOH.
CornacHo TyHKTy 1 crared 14 BEINIEHA3BAaHHOTO 3aKOHA, COCTAaB apOHTpakka MOXET ObITh
eIMHONMYHBIM MO0 KojulerdanbHbM. [Ipu  sToM  dopmupoBanme coctaBa apOHTpaka
IPOM3BOMTCA IyTeM H30paHus (HasHaueHHs) apOMTpOB (apOWTpa) MO COrIIALICHHIO CTOPOH
60 B MOPSJIKE, YCTAHOBIEHHOM PETJIAMEHTOM MOCTOSHHO JelcTByromero apoutpaka. llpu
3ToM nmyHKTOM 2 craThi 17 3akoHa 06 apOHTpaxe yCTaHOBJIEHBI 0OCTOSATENLCTBA, ABIAIOMIHECH
OCHOBaHUSIMH JUII OTBOJa apOWTpa, M KOTOpbIe MOIYT BbI3bIBaTh COMHEHHE B €r0
OecrpuCcTPacCTHOCTH H (MIIH) KOMIIETEHTHOCTH.

K stum o6cTodTeNbCTBAM 3aKOHOJATEIb OTHOCHT CJIydad, €CJIH TECHO CBsI3aHHOE C
apOUTPOM JIMIO SIBISIETCS CTOPOHON cropa MM apOMTp MHBIM 00pa3’oM MOKET OKHAATh Ul
ceOst 3HAUMTEIIBHOM BBIFO/IBI HJIH YiepOa B 3aBUCUMOCTH OT pe3y/ibTaTa pacCMOTPEHHSA CIIOpa, a
TaKKe Clydad eclTd apOMTp WM TEeCHO CBA3aHHOE C HUM IIHMIO SIBJISETCS PYKOBOJHUTEIEM
IOPUIMUYECKOrO JIMlla, ero (uiInana Wid NPeACTaBUTENbCTBA, ABJISIOIIErOCsA CTOPOHOI cropa,
WM HMHEIM 00pa3oM [pPeICTaBlseT CTOPOHY HIJIM HHOE JIMIO, KOTOPOE MOXET OXKHM/1aTh
3HAYMTEIBHONW BHITOJBI WM yiiepda B 3aBHCHMOCTH OT pe3yjbTaTa pacCMOTPEHHs cropa
(moanysktel 1), 2) mynkrta 2 crateud 14 3axona). Jlna ueneil HacTosuiero 3akoHa TeCHO
CBS3QHHBIM JIMIIOM SBJISIETCA JIMIO, KOTOPOE SIBISIETCS CYNPYrom (Cynpyroi) apOurpa MM
ero GJIM3KAM POJICTBEHHHKOM, CBOHCTBEHHHKOM JIHOO pabOTHHKOM IOCTOSHHO ACHCTBYIOLIETO
apOUTpaka, COCTOMT B TPYIOBBIX MJIH HHBIX JOTOBOPHBIX OTHOIIEHHSAX C apOMTPOM MM HMECT
HHBIE CBA3H, CBHJIETE/ILCTBYIOIIHE O €0 3aBUCUMOCTH OT apOMTpa.

B OTHOIIEHHWH BOMpOCAa: KAK /I0/KeH BbIOHPATHLCHA MPH OTCYTCTBHH COIVIAIICHHS
COCTAB M3 YHCJIA APOHTPOB MOCTOSIHHO AEHCTBYIONIEro apOHTPAKA MPH COOTBETCTBYIOMIEH
TOBAPHOI OHp:Ke HA3HAYAEMBbIX /LISl PAa3PeLIeH sl CIOPA CBA3AHHBIX ¢ GHPIKEBOI C/1€/IKOI,
B TOM CJIy4ae €cJH OJHHM H3 OTBeTYHKOB B JJAHHOM CIIOpe SIBJISIETCSl caMa TOBapHasi
Oupka, yauThIBag TOT (GaKT, 4T0 11000ii apOduTP H3 peecTpa apdUTPOB apduTpaka NMpH



ITOH TOBapHOH OupxH Oyder SIBAATHCH NPSMO HJIH KOCBEHHO 3aHHTEPECOBAHHBIM B
ucxoze aena?

Kak yka3sIBajJoCh HaMH B NIPEBLIYIIHX OTBETaX COTJIACHO MOJIOKeHHH cTaThu 14 3akoHa
Pecniy6nmxu Kazaxcran ot 8 anpess 2016 roga Ne 488-V «O6 apGurpaske» (nanee — 3akoH 00
apbutpaxe), CocraB apOuTpaka MoxeT OBITh €IMHOIMYHBIM, JMOO KOJUIEIHAJILHBIM.
dopMHpOBaHHE COCTaBa apOMTpaka IPOM3BOAMTCS MyTeM H30paHus (HasHayeHHs) apOMTPOB
(apOuTpa) Mo COrJALIEHUIO CTOPOH JIKOO B MOPSAJIKE, YCTAHOBICHHOM pPErjlaMeHTOM II0CTOSHHO
JeHCTBYIONIETO apOuTpa)a.

BMmecTe ¢ Tem, corjiacHO nyHkTa 6 crated 8 3akoHa o0 apOMTpaike, €C/ii CTOPOHBI HE
JIOTOBOPHJIMCH 00 HMHOM, TO NpH Iepejade Cropa B IOCTOSHHO JeHCTBYIOIMHA apOHTpak
perjaMeHT MOCTOSHHO JAeHCTBYIOEro apOuTpaXka paccMaTpUBAETCs B KAYECTBE HEOTheMJIEMOH
yacTH apOMTpakHOro coruameHus. Takum obpaszom, eciu B Pernamente apOuTpaka 4eTKo
IIPOMUCAHBI OT0XKEHH 0 GOPMHPOBAHHH COCTaBa apOMTpaXKa U ero KOJIMYECTBEHHOIO COCTaBa,
TO COCTaB apOUTpaka J0JHKeH GOPMUPOBATHCS COTTACHO MOJIOKEHMI yKazaHHBIX B Pernmamente.

Takxe obpaiaem Bale BHUMaHHe, 4TO paHee MBI YKa3BIBAIH YTO 00KalyeMble ACHCTBHA
OMpKH, KOTOpbIE COBEPIIEHL B HApyIICHHE IpaBM] OMPIKEBOW TOProBIM, HE OTHOCATCA K
OMpPIKEBBIM crieKaM. JleHCTBHTENbHO, TOBapHas OMpKa He SBISCTCA CTOPOHON OMpPIKEBBIX
CJIEJIOK, @ CITY’KHT JHIIb TOProBOi IIOMIAKOH MKy YYaCTHHKaMH OMpPKeBBIX TOpros. Tak Kak
obxkanyemble AeHCTBHA OMPKH HE OTHOCATCS K OMpKEBBIM c/ejikaM, a Oupxka He sBIIeTCH
YUACTHHKOM OHWpIKEBBIX C/eJIOK, TO 00KajoBaHWe JIAHHBIX JCHCTBHH HE TIOUICKHT
PaccMOTPEHHIO OMPIKEBBIM apOUTPaKEM.

BMmecTe ¢ TeM, y CTOPOHBI IIPH HAJIMYMH 00CTOSTENbCTB, YKAa3aHHEIX B cTaThe 17 3akona 00
apOuTpaXke BCEr/ia ecTh MpaBo 3asgBUTh 00 OTBOJIE COCTaBa apOUTPaKa.

B oTHOIIEHHMH BOIpOCA: MOkKET JH OJHA H3 CTOPOH CIopa X01aTaiicTBOBATHL 0
HA3HAYEHHUH apOnTpoB (apOHTpa) U3 YHCIa JIHI, HAXOASAIIUXCH B peecTpax ApOuTpaKHOMH
najarel?

OHHM W3 NPUHIMIIOB apOUTPAKHOTO pa3OHpaTeTbCTBA 3aKPEMJIEHHOIO B CTAaThe 5 3aKOHA
00 apbuTpajke SIBJISETCS IPHHIUI COCTA3ATEIBHOCTH ¥ PABHOMPABHS CTOPOH, 03HAYAIOMIHX, YTO
CTOPOHBI B apOMTPAKHOM pa3OuparenscTBe H30HPAIOT CBOIO TO3HIIMIO, CIIOCOOBI H CPECTBA €e
OTCTaMBAHUS CAMOCTOSTENILHO M HE3aBHCHMMO OT KOro-jaud0, a TakKe I10JIb3YIOTCsS paBHBIMH
NpaBaMHU U HECYT paBHbIE 00s3aHHOCTA. TakuM 06pasoM CTOpOHa MMEET MPaBo MOJABaTh JIOObIE
Xoj1aTaiicTBa, KOTOPBIE Ha €€ B3TJIs 1 HEOOXOAUMBI JUTA pa3pelienus cropa B apouTpaxke. Bmecre
¢ TeM QOPMHpPOBaHKE cOCTaBa apOUTpaXKa JOJKHO MPOH3BOJMTCS KaK YKa3aHO BBILIE COIVIACHO
perjaMeHTa WM COIJIalleHHst CTOPOH. B ciiydae eciu pelleHue npeacenaress apOMTpaxka UM
MPOTHBOPEUHT, TO 3TO MOXKET CIY’KHTb OCHOBAHHEM JUIs OTMEHbI pelleHHs apOMTpaxa, IO
OCHOBaHHAM CTaThu 52 3akoHa 00 apOHTpaKe.

BMmecTe ¢ TeM, eciiM CTOPOHBI CIIOpa HE BO3pAXaloT, B CIy4yae €C/IM BCE KaHIHAATYPbI
apOHUTPOB COCTOAIMX B PEECTPE KOHKPETHOro apOHTpaka HE MOTYT B CHIY OOBEKTHBHBIX
NIPUYMH (B TOM YKCIIE M 110 OCHOBAHUAM CTaThH 17 3aKkoHa 00 apOuTpaxke) paspemars Crop, To
apOHTpak MOKET IPUIJIACHTh MHBIX KaHIMAATOB, He HAXOJAIIMXCA B peecTpe apOuTpaxa, 1100
OT/IaTh BONpPOC 0 (POPMHPOBAHHH COCTAaBa ApOUTpaKa HEMOCPEICTBEHHO CTOPOHAM.

C yBaxeHHneM,

Ipeacenarenn Ilpasienus M. Cyaeiimenosn




